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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 



m m 1 2 



D JT r* " " : 



lure: 



JOHNF. CUNEO. JR., an individual; 

THE Hawthorn corporation, 

an Illinois roiponmooi THOMAS M. 
THOMPSON* an individual; JAMES G. 
ZAJICEK, aa individual; JOHNN. 
CAUDILL, HI. an individual; JOHN N. 
CAUDTLX, JR., an individual; 
WALKER BROTHER'S CIRCUS. INC, a 
Flozida corporatioci, and; DAVID A. 
CREECH, aa individual, 




AWADockci No, 03-0023 



CONSENT DECISION AND 
ORDER AS TO RESPONDENTS 
JOHN F. CUNEO, JR., AND 
THE HAWTHORN 
CORPORATION 



Respondenis. 

This proceeding was instituted under the Anixnal Welfare Act, as amendfid (7 U.S.C. 
§ 213 1 £1 £s^.). by an amended complaint filed by the Administrator. Animal and Plant Health 
Inspection Service, United Sutes Department of AgricuUure, alleging, Btta alia, that John F. 
Cunco, Jr. and I^c Hawthorn Corporation (the TJawtKom Rcspondiqics") willfully viol aicd"i6o~ 
Act and the regulations and standatxis issued pursuant to the Act (9 CF.R. § 1 .1 S( ££&-) (the 
'^Regulations" and "Standanls"). This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 CFJt § 1.138), 

The Hawthorn Respondents admit certain allcgaiioas in the amended complaint, as set 
forth below as findings of fact and conclusions of law, specifically admit that tbfi Secretary has 
jurisdiction in this matter, waive oral hearing and further proceduro, and consent and agree lo the 
entry of this decision for the purpose of scnling this proceeding. 

The complainant agrees to the entry of this decision. 
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Fin^fngs of Fact 

1, Respondent John F. Cuneo, Jr., is aa individual whoac mailing address is 23675 
Wc8i Chaidoa R^ai Giays Lake, Illinois 60030- At all times mcnTioncd hercia, said respondent 
was the owner and president of respondent The Hawthorn Coiporation and dirficted» managed 
and ccnnolled its business activities, 

2, Respondent The Hawthorn Corporation is an Illinois corporation whoso mailing 
address is 23675 West Chardon Road, Gi^ys Lake» Illinois 60030, and whose agent for service of 
prt>cess is John F. Cuneo, Jr., 2367S West Chaidon Road, Grays Lake, Illinois 60030, At all 
times mennoned herein, said respondent was licossed and operating as an exhibitor, as that term 
13 defined in the Act and the regulations, under Animal Welfare Act liceocise number 33*C-0a53, 
issued to 'The Hawthorn Corporation." In 2001 , respondent The Hawthorn Coiporation owned 

1 1 1 animals, including 19 elephants, 90 tigers, and 2 lions. 

3, On or about May 4, 2001, and May 25, 200 1, respondents John F. Cuneo, Jr., and 
The Hawthorn Corporation allowed the public to feed Asian elephants food other than that 
provided by the facility. 

4, On June 27, 2001 , respondents John F. Cuneo, Jn. and The Hawthorn Corporation 
failed to establish and maintain programs of adequate veterinary care that included the 
availability of ^ipropriate services, and allowed the toenails and footpads of four Aioan el^hants 
(Lota, LiZy Delhi, and Tcss) to become overgrown. 

5, On June 27, 2001, respondents John F. Cuneo. Jr., and The Hawthorn Corporation 
failed to establish and maintain programs of adequate vecerinaiy care that included daily 
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obscrvttion of all animals to awcss tbairhMltb and wcU-being, and iailed to accurately observe 
four Aaian elephants (Lota, Liz, Delhi, and Tess) that had overgrown toenails and footpads. 

6. Oa June 27, 2001, respondents John R Cunco, Jr.. and The Hawthorn Corporation 
failed, during a public exhibilion, to handle four Asian elephants (Lota, Liz. Delhi, and Tcss) ao 
there waa m''"*"r'^i risk of harm to the animal and to the public, with suflBcjent distance and/or 
bairiers between the animals and the general viewing public so as to assure the safety of the 
animals and the public. 

7. On June 27, 200 1, respondents John R Cuneo* Jr, and The Hawthorn Corporation 
failed to have a responsible, knowledgeable, and rcadily-idenlifiable employee or ai trod a n t 
present during periods of public comact. 

8. On October 2, 2001, respondents John F* Cuneo, Jr., and The Hawthorn 
Coiporanon failed, dmmg a public exhibition, to handle three Asian elephants (Liz, Delhi, and 
Tess) so there was minimal Ksk of harm to the animal and to the public, with suSicicnt distance 
and/or barriers between the Animals and the general viewing public so as to assure the safety of 
the animals and the public. 

9. On October 2, 2001, respondents John F, Cuneo, Jr., and The Hawthorn 
Corporation &iled to have a responsible, knowledgeable, and readily*idcntifiable employee or 
auendont present during periods of public contact. 

10- On October 27, 200 1 , respondents John F. Cunco, Jr., and The Hawthorn 
Corporation failed to handle an Asian elephant (Debbie) as carefully as possible in a marmer that 
did not cause behavioral stress to the animal. 
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11, On October 27. 2001 . rcspondcnis John F. Cuaoo, Jr., and Tic Hawthorn 
Corporation failed lo handle an Asian elcjham (Judy) as carcflilly as possible in a manner that 
did not cause trauma to the animal 

12. On October 27, 2001. respondents John P. Cuneo. Jr., and The Hawthmn 
Coiporaxion foiled to handle an Aaian elephant (Judy) as carefidly as possible in a manner that 
did nor cause behavioral stresB lo the animal, 

13, On October 27, 2001, respondents John F. Cuneo, Jr.. and The Hawthoin 
Corporation failed to handle an Asian eltsphant (Judy) as carc&lly as possible in a manner that 
did not causa physical hann to the animal. 

14, On October 27, 2001, lespondcms John F. Cuneo, Jr, and The Hawthorn 
Corporarion fiulcd to handle an Asian elephant (Judy) as carefUlly as posaibje in a manner thai 
did tiot cause unnecessazy discomfort to the animal 

15. On or about October 24, 2001, through October 27, 200 1 , respondents John F. 
Cunco, Jr.^ and The Hawthorn Coiporadon Guled, during a public ediibition, to handle in Asian 
elephant (Debbie) so there was minimal risk of harm to the animal and to the public, with 
sufficient distance and/or bairiers between the animal and the general viewing public so as to 
assure the safety of the animal and the public. 

1 6. On October 27, 2001, respondents John F. Cuneo, Jr^^ and The Hawthorn 
Coiporatioa iailed, during a public exhibition, to handle an Asian elephant (Judy) so there wu 
mimmal risk of barm to the animal and to ihc public, with sufScient distance and/or barriers 
bciwoen the animal and the general viewing pubUc so as to assure the sa&ty of the am'mal and 
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the public. 

17. On or about Fcbiuaiy IS, 2002, through March 4, 2002, respondents John F. 
Cuneo, Jr., and The Hawthorn Coiporation failed to handle an Asian elephant (Delhi) as carefully 
as possible in a maoner thai did net cause trauma to the aniixiaL 

18. On or about Febniaiy 15, 2002, through March 4, 2002, respondects John F. 
Cunoo, Jr., and The Hawthorn Coiporation failed to handle an Aaian elephant pelhi) as carefully 
as possible in a manner that did not cause physical harm to tho animal 

1 9. On or about Fcbruaiy IS, 2002, through March 4, 2002, respondents John F. 
Cuneo, Jr., and The Hawtiiom Corporatian failed to handle an Asian elephant (Delhi) as carefully 
as possible in a manner that did not cause unnecessazy discomfort to the animal. 

-' 20. On June 4, 2003. respondent John F. Cuneo, Jr, and The Hawthorn Corporanon 

I I fiailed to establish and maintain programs of adequate veterinary care that included the 

availabiliTy of appropriate services^ and allowed the toenails and/or cuticles of throe elephants 
(Frieda, Sue, and Billy) to become overgrown. 

21. On June 4, 2003 « re^ondcnts John F. Cuneo, Jr., and The Hawthorn Coiporation 
failed to establish and maintain programs of adequate veterinary care that included daily 
observation of all animals to assess their health and well-being, and &iled co observe the 
overgrown toenails and/or cuticles of three elephants (Frieda, Sue, and Billy), 

Conclusion; 
1. On or about May 4, 2001, and May 25, 2001, rcspondous John F- Cuneo, Jr, nod 
The Hawthorn Coiporation allowed the public to fcsod Asian elephants food other than that 



Case 1 :05-cv-01 1 35-PLF Document 1 -7 Filed 06/08/2005 Page 7 of 1 2 

P.08 




provided by ihc facility, in willful violarion of section 2.13 l(oX4) of the Regulaiions, 9 C.F,R. 
§2.l3l(cX4). 

2. On June 27. 2001, respondents John F. Cuneo, Jr.» and The Hawihom Corponuion 
failed to establish and maintain programf of adequate veterinaiy care that included the 
availability of appropriate services, in willftil violation of section i40(bXl) of ^e Regulations. 

9CF.R.§2.40(b3(l), 

3. On June 27, 2001, respondcms John F, Cunao, Jr, and The Hawthoni Corporation 
failed to BStablisb and maintain programa of adequate veterinaor care that included daily 
obaervazion of all animals to assess their health and well-being, in willfUl violation of section 
2.40CbX3} of the Regulations. 9 C.F.R- § 2-40(bX3). 

4. On June 27, 2001, lespondcnis John F- Cuneo, Jn, and The Hawthorn Coiporaiion 
failed, during a public exhibition, to handle four Asian elephants so there was mitumal risk of 
hann to the animal and to the public, with sufficient distance and/or barriers between the animals 
and the genetal viewing public so as lo assure the safety of the animals and the pubh'c. in willful 
violation of section 2. 13l(bXl) of the Regulations. 9 CJFJL § 2,131 (bXl)- 

5. On -June 27, 2001^ rwpOTdmtsJaim and The Hawdiom Corporation 
failed to have a responsible, knowledgeable, and readily identifiable employee or attendant 
preaent during periods of public contact, in wiliiil violarion of section 2.13 l(c)C2)- 9 CJ^.R, 

§ 2a3UcX2). 

6. On October 2, 2001 , respondents John F. Cuneo. Jr.» and The Hawthorn 
Corporation failed, during a public exhibition, to handle three Asian elephants so there was 
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nuounal risk of barm to ihe aoimal and to the public, with sufScioai distance and/or borhers 
between the azunuif and the general viewing public so as to assure the siftty of the animals and 
the public, in wilifiil violation of section 2.l31{bXl) of the Regulations. 9 CJS.. § 2.131(b)(1). 

7. On October 2, 200 1 , refipondenxs John F. Cuneo, Jr., and The Hawthorn 
Coiponttian failed to have a responsible, knowledgeable, and readily idomfiablc employee or 
attendant present during periods of public contact, in willful violaiioo of section 2. 13 1 (cX2) of 
the Regulations. 9CJ'.R. §2.l3l(cX2). 

8. On October 27, 2001, respondems John F. Cuneo, ^., and The Hawthorn 
Coiporation failed to handle an Asian elqibant (Debbie) aa care&Uy as possible in a manner that 
did not cause behavioral stress to the antmal, in willful violazion of section 2. 1 3 1(a)(1) of the 

y Regulations 9CJ.R, §2.l31(a)(l). 

9. On October 27, 2001 , respondents John F. Cuneo, Jr., and The Hawthozn 
Coiporadon failed to haiuJie an Asian elephant (Judy) as carefully as possible in a manner that 
did not cause trauma to the animal, in willful violation of secticm 2. 13 1 (a)(1) of the Regulations. 
9 CJ.R. § 2,13l(a)(l). 

10. On October 27, 2001. respondents John F. Cuneo, Jr., and The Hawtiiora 
Corporation failed to handle an Asian cl^ant (Judy) as carefiiily as possible in a manner that 
did not cause behavioral stress to the animal, in willful violation of section 2.131(a)(1) of the 
Regulations. 9 CJJL § 2.131(a)(1). 

11. On October 27, 2001 , respondcnu John F. Cuneo, Jr., and The Hawthorn 
Corporarion failed to handle an Asian cl^ant (Judy) as carefiiily as possible in a manner that 
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did nai caufie physical hann to ihe animal, in willful violation of section 2.131(a)(1) of the 
ReguUaons. 9C.F.R. §2.13Ua)(l). 

12. Od October 27, 2001, respondents John F. Cuneo, Jr., and The Hawthorn 
Coiporedott failed to handle an Asian elephant (Judy) as carefolly as possible in a manner ihat 
did noi cause unnocessaiy discomlbn to the animal, in wiUfiil violation of section 2.13 1(a)(1) of 
The Regulationa. 9 CFJL. § 2.131(8X1)- 

13. On or about October 24, 2001 through October 27, 2001, respondents John F. 
Cuneo, Jr., and The Hawihom Coiporaiion failed, during a public exhibition, to handle an Mian 
elephant (Debbie) so there was mmiinal risk of hann to the animal and to the public, with 
sufScienl distance and/or bairiers between the animal and the general viewing public so as to 
assure the safety of the animal and the public, in willAil violation of section 2.131(b)(1) of the 
Regulations. 9 CF.R. §2.131(bXl). 

1 4. On October 27, 200 1 , respondents John F. Cuaeo, Jr., and The Hawthorn 
Corporation tailed, during a public exhibition, to handle an Asian elephant (Judy) so there was 
minimal risk of hann to the animal and to the public, with sufHcient distance and/or barriers 
benveen the aimnal and the general viewing public so as to assure the safety of the animal and 
the public, in willfijl violation of section 2. J31(b)(l) of the Regulations. 9 C.FJL § 2.131(b)(1). 

1 5. On or about February 1 5, 2002, ihrough Mimrh 4, 2002, respondents John F* 
Cuneo. Jr., ud The Hawthorn CoTporation foiled lo handle an Afiian elephant (Delhi) as carefully 
as possible in a manner that did not cause uiuma lo che animal, in willful violaiioa of section 
2.131(a)(1) of Ihe Regulations, 9 CJ^.R. § 2.131(a)(1). 
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16. Oa or abour Fchiuary 15, 2002, ihrou^ March 4. 2002, respODdcuts John F, 
Cimeo, Jr., Bnd The Hawtbom Coiporation failed lo handle an Asian elepbani (Delhi) as carefully 
u possible in a Tnanner ibat did not cause physical harm to the ammal, in williul violation of 
«eciiofl 2J31(aXl) of the Regulations, 9 CF.R, § 2.131(a)(1). 

17, On or about February 15, 2002, through March 4, 2002, respondents John F. 
Cuneo, Jn» and The Hawthorn Corporarion &iled lo handle an Asian elephant (Delhi) as carefully 
zs possible in a manner that did not cause unnecesaary discomfort to the animali in wiU&l 
violation of section 2-131(a)(l) of tiie Regulationa 9 CF.R. § 2.13 !(&)(!), 

1 8. On June 4, 2003, respondenis John F. Cmoo, Jr., and The Hawthorn Corporation 
&ilad U) establish and mamtaia programs of adequate veterinao^ care that included the 
availability of appropriate services, in willful violation of section 2,40(b}(l) of the Regulations. 
9 CJ'.R, § 2.40(b)(1), 

19, On Junfi 4, 2003, respondents John F. Cuneo, Jr-t and The Hawthorn Corporation 
fiailed tc establish and maintain programs of adequate veterinary care that included daily 
observation of all animals to assess their health and well-being, in willful violation of section 
2,40(b)(3) of the Regulations. 9 C JJl. § 2,4D(b)(3). 

Order 

1. Respondents axe jointly and severally assessed a civil penalty of $200,000, to be 
paid by cenified check or money order made payable to the Treasurer of the United States, by 
March 15, 2004, 

2. Respondents, their agents and employees, successors and assigns, directly or 
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through any corporate or other device* shall cease and desist &om violating the Act and the 
Regulations and Standards, 

3 . By August IS, 2004, respondents shall place all of their elephants,' by donation, 
wiUi peiBoxis who have demonstrated the ability to provide proper care for said animals in 
accordance with the Act and ihe Regulations, and whom The complainant has previously 
approved as donees. 

4. If respondents fail to comply with paxagn^h 3 of tius order, upon respondents^ 
receipt of notice and accompanying supporting documentaoon from the complainant. Animal 
Welfare Act license number 33-C-Q053 shall be revoked immediately, without further procedure. 
Respondenu agree to a prospective waiver of any right to notice and opportunity for a hearing 
puisuani to section 19 of the Act (7 US.C § 2149) as to any such failure to comply with 
paragraph 3, and the parties agree ^t respondents may seek further review or injunctive, 
declaratory or other appropriate relief pursuant to section 2146(c) of the Acx (7 U.S-C. § 

2 146(c)), in the district court in the district where respondents reside or have their place of 
business. 

S. Respondents and complainant mutually agree to work cooperatively to effectuate 
the donation of respondents' elephants as swiflly as possible consistent with the terms of order 
paragraph 3 of this order. To that end. the complainant agrees to issue a leuer permitting the 
tranfipon of such elephant or elephants to an approved donee, without regard to the status of such 
elephant or elephants under the Guidelines for the Control ofTubetculosis in Ekphanis. 




^Respondents hereby represent thai the number such of elephants is 1 6- 

Id 
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6. If by Augusi 1 5, 2004, despite rcspaodents* and complainant's best efforts, none 
of the donees proposed by respondents or complaiaani and approved by complainant agrees to 
accept the donacson of any ono of re^oudcnis* elephants gglelv because such animal is identified 
as a **Class C or **Class D" elqpham puRuant to the Guidelines for the: Control of Tuberculosis 
in Elephants^ then respondents and complainant hereby agree to renegotiate the deadline set forth 
in paragraph 3, as to such unplaced clepbantCs). 

7. Respondents agree to transport the dottated elephants as necessary to the facility 
of the approved donee or donees. Respondents further agree to provide to each of the elephants, 
humane care (including vetciinaiy care), husbflndxy, and housing until such time as each and 
cvdy elephant is placed in acootdance with the provisions of paragraph 3. 

The provisions of this order shall become effective on March 15, 2004- Copies of this 
decision sh^ hcj0ry^ unori the panics. 

^^^^^^ TTON 

By_ 




IHnaderte JL Juarez 
Anomey for Complainant^ 



Done at Washington* D.C 
this IVK day of iWs , 2004 




Marc tiiUson 
Adminisiraiive Law Judge 



11 



